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This Court has jurisdiction of this appeal pursuant to the

Arizona Constitution, Article VI, Section 16, and A.R S. Section
12-124(A) .
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This matter has been under advisenent since its assignnent
on January 10, 2002. This decision is made within 30 days as
required by Rule 9.8, Maricopa County Superior Court Local Rules
of Practi ce. This Court has considered the record of the
proceedings from the Msa Gty Court, and the nenoranda
subm tted by counsel.

Appel l ant, Charles W Vesley, was arrested and charged with
Driving While Under the Influence of Intoxicating Liquor, a
class 1 msdeneanor, in violation of ARS.  Section 28-
1381(A)(1); and Driving Wth a Blood Alcohol Concentration
Greater Than .10 Wthin 2 Hours of Driving, a class 1
m sdeneanor, in violation of A RS. Section 28-1381(A)(2).
Appel l ant entered pleas of not guilty. Appellant filed a Mtion
to Suppress which was heard by the Honorable Paul Eppich on
April 19, 2001. In an order dated May 2, 2001, Judge Eppich
denied Appellant’s Mtion to Suppress. Thereafter, the parties
appeared in open court and waived their rights to a jury trial
and submitted the case to the Court on the basis of departnenta
police reports. Appellant was found guilty of both charges. On
August 14, 2001, Appellant was ordered to serve 90 days in jail,
60 days were suspended pending conpletion of an al cohol or drug
screening, and a counseling or treatnent program Appellant was
ordered to pay a fine in the total anount of $1,420.50.
Appellant filed a tinmely Notice of Appeal in this case.

The only issue on appeal is whether the trial court erred
in denying Appellant’s Mtion to Suppress based upon an alleged
denial of Appellant’s Fourth Anmendnent rights pursuant to the
United States Constitution, and Appellant’s rights under the
Arizona Constitution Article Il, Section 8. Appellant contends
that a DU roadblock such as wutilized by the Mesa Police
Departnment at the tinme of Appellant’s arrest was unreasonabl e,
and all fruits flowing from Appellant’s arrest should be
suppr essed. The sufficiency of the legal basis to warrant
police utilization of a DU roadblock is a m xed question of |aw
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and fact.® An appellate court nust give deference to a trial
court’s factual findings in the context of a hearing on a Modtion
to Suppress, including findings regarding the wtnesses’
credibilitg' and the reasonabl eness of inferences drawn by the
W t nesses. This Court nust review those factual findings using
an abuse of discretion standard.? Only when a trial court’s
factual finding, or inference drawn from the finding, is not
justified or is clearly against reason and the evidence, will an
abuse of discretion be established.* This Court nust review de
novo the ultimte question whether the proffered reasons for the
roadbl ock furnish a justifiable basis for their use in this
case.’

In evaluating whether a justifiable basis exists for a DU
roadbl ock or checkpoint, this Court nust consider: (1) the
State’s interest in curbing drunk driving; (2) the effectiveness
of the roadblock or checkpoint in serving those purposes; and
(3) the degree of interference wth individual i berty
interests.® The Arizona Suprenme Court has approved sobriety
checkpoi nts chosen after research to determ ne problem DU areas
within a city and utilized by the Tucson Police Departnent.’ The
Court found the Simons roadblock was effective in pronoting a
valid State interest of deterrence of drunk driving based upon
statistical evidence showing decrease in alcohol-related
accidents after the checkpoints were established.

1 See State v. CGonzal ez-CGutierrez, 187 Ariz. 116, 927 P.2d 776 (1986); State
v. Magner, 191 Ariz. 392, 956 P.2d 519 (App. 1998).

Z7d.

3 State v. Rogers, 186 Ariz. 508, 510, 924 P.2d 1027, 1029 (1996).

4 State v. Chapple, 135 Ariz. 281, 297, 660 P.2d 1208, 1224 (1983); State v.
Magner, 191 Ariz. at 397, 956 P.2d at 524.

5 See State v. Tykwinski, 170 Ariz. 365, 824 P.2d 761 (App. 1991).

® M chigan Departnment of State Police v. Sitz, 496 U S. 444, 110 S.Ct. 2481
110 L. Ed.2d 412 (1990); State ex rel Ekstromv. Justice Court of the State of
Arizona in a for Kingman Precinct No. 1, 136 Ariz. 1, 663 P.2d 992 (1983).

" State v. Superior Court (real party in interest Simmons), 143 Ariz. 45, 691
P.2d 1073 (1984).
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Appel l ant concedes a valid State’s interest in curbing
drunk driving. The record also reflects that the roadbl ocks
used by the Mesa Police Departnment were in the sanme |ocations
that previous successful roadblocks had been established.?
Sergeant Peter’s also testified that the nmedia was involved in
the DU checkpoints and that one of the purposes was to serve as
a visible deterrence to people driving after they ve been
dri nki ng. ®

Finally, the intrusion wupon individual liberties were
m ni mal . Oficer Schramm testified that Appellant’s contention
of waiting 10-15 minutes was incorrect.?® O ficer Schramm never
saw traffic backed up to a half-nile in length.?* At the tine
Appel lant’ s vehicle was stopped, traffic was light and Lt. Kozak
of the Mesa Police Departnent testified that people were waiting
no nore than a mnute. ?

Having determ ned that a factual basis exists to support
the trial court’s ruling denying Appellant’s Mtion to Suppress,
this Court also determnes de novo that said facts do establish
a justifiable basis for the Msa Police Departnment to have
utilized a DU roadblock or checkpoint on the date of
Appel lant’s arrest. The record denonstrates the State’s
interest in curbing drunken driving, that the roadblock utilized
by the Mesa Police Departnent was effective in serving that
purpose as a visible deterrent to drunk driving, and the DU
roadbl ock or checkpoint inposed only a mninmal intrusion upon
Appellant’s liberty interests, in that Appellant was forced to
wait no | onger than one mnute in traffic.

IT IS THEREFORE ORDERED sustaining the order denying
Appel lant’s Mption to Suppress.

8 See Sgt. Peter’s testimony in RT of April 19, 2001, at page 39
9 1d. at page 40.

10 1d. at page 30.

1 d.

2 1d at page 63.
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T IS FURTHER ORDERED sustaining the judgnents of guilt and
sentences inposed by the Mesa Gty Court.

IT I'S FURTHER ORDERED renmanding this matter back to the

Mesa City Court for all further and future proceedings in this
case.

Docket Code 512 Page 5



